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VWHERRY, Judge: This case was heard pursuant to the

provi sions of section 7463 of the Internal

Revenue Code in effect

at the tine the petition was filed.! The decision to be entered

is not reviewable by any other court, and this opinion should not

be cited as authority.

1 Unl ess ot herwi se indicated, subsequent section references
are to the Internal Revenue Code in effect for the year in issue,
and Rule references are to the Tax Court Rules of Practice and

Pr ocedur e.
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Respondent determ ned a Federal inconme tax deficiency for
petitioners’ 2000 taxable year in the anount of $1,642. After
concessions, the issue for decision is whether petitioners are
entitled to deduct a portion of their transportation costs as a
medi cal expense under section 213.

Backgr ound

Sone of the facts have been stipulated and are so found.

The stipulations of the parties, with acconpanying exhibits, are
i ncorporated herein by this reference. During the year 2000 and
through the time the petition was filed in this case, petitioners
resided in Excel, Al abana.

Petitioner James Al bert Alderman (M. Al derman) was enpl oyed
during 2000 as a mathematics teacher at Escanbia County M ddle
School. Escanbia County M ddle School is located in Atnore,

Al abama. Petitioner Beverly Alderman (Ms. Al derman) was
enpl oyed in 2000 as a nurse at the Mdtorola Medical Cinic in
Monroevil l e, Al abana.

M. Alderman is sight disabled and does not drive. Due to
this disability, Ms. Alderman drove M. Alderman both to and
fromhis job each workday. Atnore is |located to the south of
Excel, and the distance frompetitioners’ residence to M.

Al derman’s place of work was approximately 40 to 45 m | es.
Monroeville is located to the north of Excel, and the distance

frompetitioners’ residence to the clinic where Ms. Al derman
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wor ked was approximately 7 mles. Thus, on days both spouses
wor ked, Ms. Al derman made roughly two round trips to Atnore and
one to Monroeville.

Petitioners tinely filed a joint Form 1040, U.S. Individual
I ncome Tax Return, for the 2000 taxable year. They reported
wages of $53,854 and a State and/or |ocal incone tax refund of
$393, for total income and adjusted gross inconme of $54, 247.
Petitioners chose to item ze their deductions and attached a
correspondi ng Schedule A, Item zed Deductions. The Schedule A
reflected total itemi zed deductions of $18, 844, which anount
i ncl uded a deduction for nedical and dental expenses of $5, 796
(comput ed by applying the 7.5 percent of adjusted gross incone
[imtation to total reported nedical and dental expenses of
$9,865). The return then showed taxable incone, after
subtracting item zed deductions ($18,844) and two exenptions
($5,600), of $29,803; tax of $4,474; wi thholding of $6,201; and a
refund amount due of $1, 727

On Septenber 9, 2002, respondent issued to petitioners a
statutory notice of deficiency for the year 2000. Respondent
determ ned therein that petitioners failed to report the taxable
portion of Social Security incone received by M. Al derman. The
notice al so made correlative adjustnments to petitioners’ item zed

deductions based on the increased adjusted gross incone.
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Petitioners filed a tinely petition challenging the notice
of deficiency. They included an explanation of their
di sagreenent referencing M. Alderman’s “inability to drive due
to a sight disability” and stating: “I clained that a norma
comut e was not deductible but that anmount | payed [sic] above a
normal commute should be.”
Prior to trial, petitioners conceded the adjustnment nmade in
the notice of deficiency to include the taxable portion of
M. Alderman’s Social Security incone. Also, although
petitioners during trial preparation raised an issue of
petitioners’ entitlenment to additional enployee business expense
deductions for professional dues and educati onal expenses, they
ultimately elected to litigate only the deductibility of costs
related to M. Alderman’s transportation to work.

Di scussi on

Burden of Proof

As a general rule, determ nations by the Comm ssioner are
presunmed correct, and the taxpayer bears the burden of proving
otherwi se. Rule 142(a). Section 7491 may operate, however, in
specified circunstances to place the burden on the Comm ssioner.
Section 7491 is applicable to court proceedings that arise in
connection with exam nati ons commencing after July 22, 1998, and

reads in pertinent part:
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SEC. 7491. BURDEN OF PROOF

(a) Burden Shifts Wiere Taxpayer Produces Credible
Evi dence. - -

(1) General rule.--1f, in any court
proceedi ng, a taxpayer introduces credible
evidence with respect to any factual issue
rel evant to ascertaining the liability of the
taxpayer for any tax inposed by subtitle A or B
the Secretary shall have the burden of proof with
respect to such issue.

(2) Limtations.--Paragraph (1) shall apply
wWith respect to an issue only if--

(A) the taxpayer has conplied with the
requi renents under this title to substantiate
any item
(B) the taxpayer has maintained al
records required under this title and has
cooperated wth reasonabl e requests by the
Secretary for w tnesses, information,
docunents, neetings, and interviews; * * *
See also Internal Revenue Service Restructuring and Reform Act of
1998, Pub. L. 105-206, sec. 3001(c), 112 Stat. 727, regarding
effective date.
Section 7491 applies here in that the exam nation of a 2000
tax return began after the statute's effective date. However,
| egi sl ative history nakes clear that the burden will be shifted
to the Comm ssioner under the statute only in cases where the
t axpayer establishes that he or she neets the prerequisites set

forth in section 7491(a)(2). H. Conf. Rept. 105-599, at 239-242

(1998), 1998-3 C.B. 747, 993-996.
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Wth respect to the instant matter, petitioners have neither
rai sed any argunent with respect to a shift of burden under
section 7491 nor shown that they conplied with the threshold
el ements therefor. Notably, in this proceeding they have offered
no or negligible docunentary evidence pertaining to the specifics
of M. Alderman’s transportation to and fromwork (e.g., m|l eage,
days of attendance, etc.). In addition, petitioners have
represented in communi cations submtted to the Court that records
related to petitioners’ 2000 return were |lost or msplaced in
conjunction with a nortgage refinancing. The Court concl udes on
this record that the burden of proof remains on petitioners.

1. Deducti on Under Section 213

A. Ceneral Rul es

As a general rule, section 262(a) precludes any deduction
“for personal, living, or famly expenses.” Historically, the
cost of commuting to and from a taxpayer’s place of enpl oynent
has | ong been recogni zed as a nondeducti bl e personal expense.

Conm ssioner v. Flowers, 326 U S. 465, 472-473 (1946); Donnelly

v. Comm ssioner, 262 F.2d 411, 412-413 (2d Gr. 1959), affg. 28

T.C. 1278 (1957); Buck v. Comm ssioner, 47 T.C 113, 119 (1966);

see also sec. 1.262-1(b)(5), Inconme Tax Regs. (“taxpayer’s costs
of commuting to his place of business or enploynent are personal

expenses and do not qualify as deducti bl e expenses”).
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Section 213 carves out of the rule of section 262 a limted

exception for nedical expenses, providing as follows in rel evant

part:

SEC. 213. MEDI CAL, DENTAL, ETC., EXPENSES.

(a) Allowance of Deduction.--There shall be
al l oned as a deduction the expenses paid during the
t axabl e year, not conpensated for by insurance or
ot herwi se, for nedical care of the taxpayer, his
spouse, or a dependent (as defined in section 152), to
the extent that such expenses exceed 7.5 percent of
adj usted gross incone.

* * * * * * *

(d) Definitions.--For purposes of this section--

(1) The term “nedi cal care” nmeans anounts
pai d- -

(A) for the diagnosis, cure, mtigation,
treatment, or prevention of disease, or for
t he purpose of affecting any structure or
function of the body,

(B) for transportation primarily for and
essential to nedical care referred to in
subpar agraph (A),

(C for qualified long-termcare
services (as defined in section 7702B(c)), or

(D) for insurance (including anmunts
paid as prem uns under part B of title XVII
of the Social Security Act, relating to
suppl enmentary nedi cal insurance for the aged)
covering nedical care referred to in
subpar agraphs (A) and (B) or for any

qualified long-termcare insurance contract *
* *x [2]

2 The definitions presently codified in sec. 213(d) were

formerly contained in sec. 213(e), which was redesignated for

(continued. . .)
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Regul ati ons pronul gated under section 213 caution that
medi cal expense deductions should be “confined strictly to
expenses incurred primarily for the prevention or alleviation of
a physical or nental defect or illness.” Sec. 1.213-1(e)(1)(ii),
| nconme Tax Regs. Caselaw interprets this stricture with the
simlar pronouncenent that the expenses for which a deduction is
sought “must be for goods or services directly or proximately
related to the diagnosis, cure, mtigation, treatnent, or

prevention of the disease or illness.” Jacobs v. Conmm ssioner,

62 T.C. 813, 818 (1974); see also Gerstacker v. Comm ssioner, 414

F.2d 448, 450 (6th Gr. 1969), revg. and remanding 49 T.C. 522

(1968); Havey v. Comm ssioner, 12 T.C. 409, 412 (1949). An

incidental relationship to health, bodily condition, or nedical

care is insufficient. Havey v. Commi ssioner, supra at 413.

This Court has established a two-pronged, “but for” test in
determ ni ng whet her expenses were directly or proximtely related
to treatnent of a nedical condition: The taxpayer nmust prove
that (1) the expenditures were an essential element of the
treatnent for the condition, and (2) the expenditures would not

have ot herwi se been incurred for nonnedi cal reasons. Jacobs v.

2(...continued)
years begi nning after Dec. 31, 1983. Tax Equity and Fi scal
Responsibility Act of 1982, Pub. L. 97-248, sec. 202(b)(3)(B)
(c)(2), 96 Stat. 421. \here appropriate based on the context in
whi ch used, we shall treat references by petitioners to sec.
213(e) as references to current sec. 213(d).
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Commi ssi oner, supra at 819. Relevant factors in evaluating these

el enments include the notive or purpose of the taxpayer in making
the expenditure, the effect of the purchased goods or services on

the condition, and the origin of the expense. 1d.; Havey v.

Conmi ssi oner, supra at 412.

B. Contentions of the Parties

Respondent interprets the above authorities to preclude
deduction of any portion of the costs incurred in transporting
M. Aldernman to and from work as personal commuti ng expenses
under section 262. Petitioners, in contrast, maintain that at
| east sonme part of the costs associated with the internedi ate
round trip made by Ms. Al derman between the workpl aces of the
two spouses constitutes a deducti bl e nedical expense under
section 213.% They seek a deduction conputed in accordance wth
the standard m | eage rate established by the Comm ssioner.

Petitioners’ argument is sumrarized on brief as follows:

3 Sec. 213 is the sole statutory basis argued by petitioners
on brief in support of the deductibility of the transportation
costs in dispute. To the extent that previous statenents nade or
docunents submtted by petitioners raised an issue of
deductibility as a business expense under sec. 162, this issue is
deened to have been abandoned or conceded. See, e.g., Rule
151(e)(4) and (5); Bradley v. Comm ssioner, 100 T.C. 367, 370
(1993); Petzoldt v. Conm ssioner, 92 T.C 661, 683 (1989); Rybak
v. Comm ssioner, 91 T.C 524, 566 n.19 (1988). 1In any event, the
shortcom ngs in substantiation discussed infra in text would
precl ude deduction as sec. 162 expenses under the pertinent
strict substantiation rules of sec. 274 and acconpanyi ng
regul ations. We further note that petitioners never raised any
argunment pertaining to sec. 67(b)(6) and (d).
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when any cost exceeds that of a normal counterpart, and

that cost is solely for the mtigation or alleviation

of a disability and one that provides functionality to

t he di sabled, this above normal cost is deductible as a

medi cal expense confined to the limtation that its

primary function is not that of normal and ordinary to

and fromwork travel when the principles of this type

of deductibility cost are applied in this area. * * *
Based on this and simlar statenents, it appears to be
petitioners’ position that the “above normal” costs incurred by
di sabl ed individuals to obtain a cormmensurate |evel of
functionality with those taxpayers unaffected by such a
di sability should be characterized as directly and proxi mately
related to nedical treatnment within the neaning of section 213.

C. Analysis

1. Standard for Deduction

While the Court is synpathetic to petitioners’ cause, there
exist multiple difficulties with respect to the deductibility of
petitioners’ transportation expenses. As an initial matter, the
standard they suggest prem sed on “above normal” costs would
appear not to conport with existing precedent under section 213.

Courts have on several occasions considered the
deductibility under section 213 of costs incurred in getting to

and fromwork by taxpayers suffering fromdisabling nedica

conditions. For instance, in the early case Donnelly v.

Comm ssi oner, 262 F.2d at 412, the taxpayer, a victimof

infantile paral ysis and abdom nal cancer, could not use public

transportation and drove a specially designed autonobile to work.
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The Court of Appeals for the Second G rcuit concluded that “the
costs of operating an autonobile to and from work cannot be
contained in the statutory definition of ‘nedical care’”. 1d. at
413. As explained by the Court of Appeals, an indirect nedical
benefit did not nake a personal expense deducti bl e because the
statute was limted to those expenses “primarily incurred for
medi cal care.” [1d. This Court’s decision below had |ikew se
reasoned that the taxpayer’s costs were, “in essence, nothing
nore than commuter’s expenses which are personal in nature” and
thus failed to qualify under the statute, as foll ows:

[ The taxpayer] argues that braces and crutches are

deducti bl e as nedi cal expenses and therefore the costs

of his special autonobile should al so be deductible

because he uses the latter as a substitute for the

former. The petitioner’s argunent, however, ignores

the fact that his autonobil e expenses, unlike the
expense of braces and crutches, do not represent

expenses incurred primarily for the alleviation of a
physi cal defect or illness, which is a requirenent for

deductibility * * * [Donnelly v. Conmm ssioner, 28 T.C.
at 1279-1280. ]

This Court applied simlar logic in Buck v. Conm ssioner, 47

T.C. 113 (1966), and Gol daper v. Conm ssioner, T.C Meno. 1977-

343. The taxpayer in Buck v. Comm ssioner, supra at 116, was

subject to epileptic seizures and advised by his physician not to
drive. He hired a chauffeur to transport himto work. 1d. The
Court held that the enploynent of the chauffeur “to drive
petitioner to and fromhis places of business was a matter of

petitioner’s own personal choice, confort, and conveni ence and
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was not ‘primarily for or essential to’ nedical care”; rather,
the salary paid to the chauffeur was “in the nature of comruti ng
expenses” and was not deductible. 1d. at 119. The anal ogous

scenario in Goldaper v. Conmi ssioner, supra, involved a taxpayer

wWith vision problenms, simlar to M. Al derman, who coul d not
obtain a driver’s license and was advi sed by his doctor not to
use public transportation. W again held that the cost of hiring
a professional driver for transportation to and from work was
nondeducti bl e under section 213 in that “the primary reason for
petitioner’s use of a professional driver was the personal reason
of comuting to and fromwork.” 1d.

One further exanple is afforded by G nsberg v. United

States, 237 F. Supp. 968, 969 (S.D.N. Y. 1964), where the taxpayer
suffered fromchronic osteonyelitis of the leg. Hi s physician
advi sed agai nst prol onged wal ki ng or standing and in favor of
using an autonmobile to prevent future attacks or aggravation of
the condition. 1d. On these facts, the court concluded that
“use of the vehicle will probably mtigate aggravation of the
taxpayer’s condition. Neverthel ess, the expense of using an
aut onobil e for commutation to work and pleasure is not primarily
incurred for nedical care where the enploynent is not prescribed
as therapy.” [1d. at 970.

In contrast, the only cases in which deduction under section

213 has been permtted for costs incurred for transportation to
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and fromwork are those where the enploynment itself is explicitly

prescribed as therapy to treat a nedical condition. Winziner v.

Conmi ssioner, T.C. Menp. 1958-137; Msfeldt v. Kelm 44 AFTR

1033, 52-2 USTC par. 9495 (D. M nn. 1951).

Not ably, the taxpayers in the ngjority of the above cases
i nvol vi ng deni al of deductions |ikely could have argued that they
incurred costs in getting to work above those that woul d have
been required absent their disabling condition. They further
woul d probably have been in a position to assert that the effect
of the additional expenditures was to enable themto obtain a
| evel of functionality on par with that of uni npeded i ndividuals.
Petitioners attenpt to distinguish such cases with the statenent
that “no specific facts [sic?] costs were incurred that either
were not an elected option by the taxpayer or costs that woul d
occur normally within the course of an ordinary commute.” Hence,
petitioners apparently argue that these taxpayers, unlike
t hensel ves, incurred no legitimte “above normal” costs. W,
however, perceive no neani ngful distinction.

Petitioners elected to convey M. Alderman to work by having
Ms. Alderman drive him This option was selected in |lieu of
ot her potential options, such as having M. Alderman call a
taxi cab, hire a driver, use public transportation, join a
carpool, etc. Many of these options would clearly have generated

costs nondeducti bl e under the above judicial precedent. Sone of
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the options would probably have resulted in greater expense to
petitioners, while sonme m ght have reduced petitioners’ outlay.
Merely because petitioners’ chosen arrangenent enables themto
specifically identify an “extra” commute made to acconmodat e

M. Alderman’s disability should not render their alleged “above
normal ” costs any nore legitimte for section 213 purposes than
t hose necessitated by other alternatives.

Regardl ess of the transportation nethod sel ected, the
primary and fundanmental underlying purpose for the costs incurred
in petitioners’ situation was to get M. Alderman to and from
work, not to treat his medical condition. The cases are
unani nous in holding that such costs are personal, nondeducti bl e,
commut i ng expenses. Stated otherw se, the costs of
transportation to and fromwork are not directly and proxi mately
related to nedical care where enploynent is not prescribed as
therapy and thus do not satisfy the “but for” test applied under
section 213.

Petitioners’ circunstances illustrate this shortcom ng. As
previously indicated, the “but for” test requires that (1) the
expenditures were an essential elenent of the treatnment for the
condition, and (2) the expenditures would not have ot herw se been

i ncurred for nonnedi cal reasons. Jacobs v. Commi ssioner, 62

T.C. at 819. Working, though adm rable, was not an essenti al

part of M. Alderman’s prescribed treatnment, and there has been
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no show ng that equival ent costs would not have been incurred for
nonnedi cal reasons. Even absent M. Alderman’s sight disability,
an identical scenario could have ensued if the spouses owned only
one car. Moreover, two cars m ght not have reduced overal
expenses in light of the outlays for the second autonobile,
i nsurance, taxes, tags, |icenses, nmaintenance, and repairs.
Thus, while the Court synpathizes with the hardshi ps experienced
by petitioners in enabling M. Alderman to engage in his
inportant work as a math teacher, allowi ng a nedical expense
deduction in these circunstances would be contrary to the

applicable section 213 rules.*

4 Havi ng obvi ously expended significant time and effort
researching the issue, petitioners on brief cite a nunber of
revenue rulings, e.g., Rev. Rul. 83-33, 1983-1 C.B. 70; Rev. Rul.
71-48, 1971-1 C.B. 99; Rev. Rul. 70-606, 1970-2 C. B. 66; Rev.
Rul . 67-76, 1967-1 C.B. 70; and Rev. Rul. 66-80, 1966-1 C. B. 57,
as well as others. However, all of these rulings appear to be
consistent wth the above-di scussed standards, nost deal with
i ssues involving the deductibility of various capital
expendi tures, and none hold or suggest that the costs of
commuting to and from an individual’s place of business should
qual i fy under sec. 213. For instance, Rev. Rul. 66-80, supra,
1966-1 C. B. 57, sanctioned deduction of costs for equipnment to
adapt an autonobil e for handi capped use but war ned:

However, irrespective of the physical condition of
the individual, the costs of operating the autonobile,
as a neans of transportation that is not primarily for
and essential to nedical care, are not allowable
medi cal expense deductions within the limtations of
section 213 of the Code. For exanple, costs of
commuting to or fromthe individual’'s place of business
or enploynment are nondeducti bl e personal expenses. * *
*

(continued. . .)
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2. Substantiation of Deduction
A second difficulty with petitioners’ position here is that
the record before us falls short of providing any adequate
substantiation for petitioners’ costs in this case. Deductions
are a matter of “legislative grace”, and “a taxpayer seeking a
deduction nust be able to point to an applicable statute and show

that he cones within its terns.” New Colonial lIce Co. V.

Hel vering, 292 U. S. 435, 440 (1934); see also Rule 142(a).

Any anmount clai ned as a deducti bl e expense nust be
substanti ated, and taxpayers are clearly required to maintain
adequate records sufficient to neet this requirenent. Sec. 6001,

Hr adesky v. Commi ssioner, 65 T.C. 87, 89-90 (1975), affd. 540

F.2d 821 (5th G r. 1976); sec. 1.6001-1(a), Incone Tax Regs.
When a taxpayer adequately establishes that he or she paid or

i ncurred a deducti bl e expense but does not establish the precise
anount, we may in sone circunstances estimte the all owabl e
deduction, bearing heavily against the taxpayer whose

i nexactitude is of his or her own nmaking. GCohan v. Conm ssioner,

39 F.2d 540, 543-544 (2d Cr. 1930). There nust, however, be

sufficient evidence in the record to provide a basis upon which

4(C...continued)
Li kew se, Rev. Rul. 67-76, supra, 1967-1 C.B. 70, allowed a
medi cal expense deduction for the purchase of a three-wheel ed
“autoette”, stating that the taxpayer “uses it primarily for the
alleviation of his sickness or disability and not nerely to
provi de transportati on between his residence and pl ace of
enpl oynment ”.
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an estimate may be made and to permt us to conclude that a
deducti bl e expense, rather than a nondeducti bl e personal expense,

was incurred in at |east the anount allowed. WIllians v. United

States, 245 F.2d 559, 560 (5th Cr. 1957); Vanicek v.

Comm ssi oner, 85 T.C. 731, 742-743 (1985).°

The record before us is rife wth inconsistencies as to
nearly every el enent that would be germane to our ability to
determ ne or estimate the anount of any deducti bl e expenses for
M. Alderman’s transportation. W first consider mleage. At
trial, M. Alderman testified that the distance between
petitioners’ residence and his place of work was 45 m | es,
between his work and Ms. Alderman’s work was 55 mles, and

between Ms. Alderman’'s work and their residence was 7 m | es. He

In witten comunications with the Court, petitioners
i ndi cate sone di sagreenent between the parties regardi ng our
authority to estimte deducti ble expenses. Petitioners inply
that the extent of this authority may have been m srepresented by
respondent, thereby influencing petitioners’ choice to forgo
particul ar argunents. Petitioners cite Maher v. Conm ssi oner,
T.C. Meno. 2003-85, for the proposition that “the court estinated
an expense not docunented nonetarily but was physically proven to
have been incurred.” Wile we regret any m sunderstandi ng that
may have ensued between the parties, we clarify that petitioners’
readi ng of Maher v. Conm ssioner, supra, would appear to be
overly broad. Specifically, the evidence in that case
established a specific total anpbunt paid by M. Mher for
autonobil e insurance. |1d. Based on the record presented, this
Court was then able to estimate the percentage of that insurance
attributable to Ms. Maher’s use of the autonobile(s) and
consequently deductible as alinony. 1d. Mher v. Conmm ssioner,
supra, however, does not permt the Court to estinate the
deducti bl e portion of an expense when there is no docunentary or
ot her credible evidence in the record establishing the total
expense incurred.
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further indicated that 90 mles per day was the portion for which
petitioners sought a deducti on.

On brief, petitioners open by stating that all m | eage
di scussed therein is subject to an additional 5 mles depending
upon the route avail able and that the quoted figures are “the
| esser mleage.” They then proceed to describe the distance
bet ween petitioners’ residence and M. Al derman’s enploynent in
Atnore as “sone 40 mles” and between M. Al derman’s work and
that of Ms. Alderman in Monroeville as “sone 50 mles”. They
ask that 100 mles per day for the internmedi ate comute be
treated as a deducti bl e expense.?®

Difficulties inherent in this state of affairs include the
followng. Statenents nmade on brief are not evidence and cannot
formthe basis for this Court’s determ nation. Rule 143(b);

Ni edringhaus v. Comm ssioner, 99 T.C 202, 214 n.7 (1992).

Furthernore, the “sonme” | anguage used by petitioners on brief,

not to nention the round nunbers, indicates that these figures
are thenselves only estimates. Mre inportantly, the nunbers
used in petitioners’ brief do not take into account or conpensate
for the two 7-mle portions, discussed at trial, that would be

necessitated by Ms. Alderman’s own conmute. At the same tine,

6 W note that petitioners failed to use a consi stent
nunberi ng schene in identifying and di scussing the various
segnents of their commute within their opening brief and between
their opening and reply briefs. \Where appropriate, we have used
context to take into account any resultant discrepancies.
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the 40- and 50-mle figures given on brief inply either that this
leg of the journey required 10 rather than 7 mles or that
petitioners’ statenment that quoted figures use “the | esser
m |l eage” in the case of alternate routes is in fact inaccurate.

The situation with respect to the nunber of days of
pertinent travel is simlar. At trial M. Alderman testified
that he “did not mss a day during the year 2000” and was seeking
a deduction for the “182-day school year”. However, exhibits
i ntroduced by petitioners include a copy of a | eave request
granting M. Al derman professional |eave for March 16 and 17,
2000, and a copy of a certificate of attendance and participation
at a teaching conference held in Mbile, Al abama, during March 16
t hrough 18, 2000. On brief petitioners then calculate their
al | eged deducti bl e expendi tures based on 94 days, apparently
conputed as the total of one-half of a 180-day school year plus
one-half of 8 parent conference or Parent Teacher Organization
nmeeting days. There is no explanation whatsoever for the
dramatic reduction in alleged workdays. There also has been no
showi ng that Ms. Al derman worked every day that M. Alderman did
and that their schedul es and hours invariably coincided in the

manner generally described at trial and on brief.”

" The Court has considered a variety of possible factual
scenarios in an attenpt to reconcile petitioners’ statenents on
brief, including their acknow edgnent that a portion of their
travel constitutes a nondeductible “normal commute”, with the

(continued. . .)
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Consequently, while we cannot rely on petitioners’
statenents on brief as evidence in this proceeding, the
i nconsi stenci es between and anong the remarks therein and the
testimony and exhibits offered at trial, which are evidence, cal
into question the accuracy and reliability of the pertinent
evidentiary material. No docunentary evidence supporting either
the m|eage figures or the workdays has ever been submtted. On
this record of apparent estimates, unexplained inconsistencies,
and silence on relevant facts, any further estimate by the Court
woul d | ack a reasonabl e foundation. Hence, we are unable to form
a rational basis upon which to apply even the applicable standard
mleage rate.?®

A further difficulty with permtting petitioners to claima
medi cal expense deduction for the costs of transporting

M. Alderman to work is that the record fails to establish that

(...continued)
testimony and exhibits introduced at trial. W nonethel ess have
been unable rationally to explain the discrepancies. For
i nstance, even considering the difference between a cal endar year
and a typical school year does not appear to account for the 94-
day period cited by petitioners. The exhibits introduced by
petitioners showng M. Alderman’s attendance at professiona
devel opnent events date from August of 1999 through February of
2001, and thus would seemto indicate enploynent during both the
1999- 2000 and the 2000-2001 school years.

8 W note that, pursuant to Rev. Proc. 99-38, 1999-2 C. B
525, the standard m | eage rate for conputing deductible nedica
expenses for the year 2000 was 10 cents per mle. Petitioners,
i nconsistent with their substantive argunent, use 32.5 cents per
mle, the rate specified in the revenue procedure for business
expense deductions, in certain calculations.
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no part of these costs was incorporated into the $9,865 in
medi cal expenses reflected on petitioners’ Schedule A for 2000.
The evidence is devoid of any infornmation as to the source of the
reported figure.

In conclusion, we hold that petitioners are not entitled to
any additional deduction for costs incurred in transporting
M. Aldernman to and fromhis place of enploynent. To reflect the

f oregoi ng and concessi ons nade,

Deci sion will be entered

for respondent.




